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Date of Issue

Arising out of Order-In-Original No. 181 /WS03/AC/CSM/2022-23 dated

(®) | 15.03.2023 passed by The Assistant Commissioner, CGST, Divison-III, Ahmedabad
South.

Sfuitererat &1 =TH 3R T / M/s. H.K. Bus Services,

(&) | Name and Address of the GF/ 1, Shefali Commercial Center, Opp. Mehndi
Appellant Navaj Zung Hall, Paldi, Ahmedabad- 380007
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

ART FIHTT T TILUETT G-

Revision application to Government of India:

(1) 0T IHTe o Sramad, 1994 &V ey o1qq ™ SaTg T HIHE! & 1% § qaih &R &7
ST-GTT F TIH TG F a0 IO sraed srefie afe, e e, B g5, e 99,
=TT /ST, sfiaw 19 Wae, @9 97T, 98 el 110001 & Fr st =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F) TS AT & A F AT T S TR grHen @ O Ot IUETR A7 o Seer | a1 Gy
HUSTIR ¥ @Y HISTIR | AT o ST §¢ AN H, m%ﬁmwrmmwmgagmﬁwq
T [T HUSTIR | g HIS T T1haT % I g il

In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a facto i

warehouse.

(@  oT=a & arge Rl Ty ar veor § Rt arer o ar e & fafRmio §
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(1) A o T AT oy AT WA STgy (Frarer AT e o) e e e gl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() ST SeuTE hT SeATET o & ST & (o1 ST SYET HSe AT 6T 1% g A T AT oI
a7 Gd faw % gartas ergn, oo & g wiika 9F g6 9% A7 91 § A9 araf[ed (7 2) 1998
&TT 109 g7 Mg<h fhy Trq@l

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T SuTeT e (srdier) Memmest, 2001 % faw 9 % sl RfAfe v dersg-g d
gRat &, IR emdy ¥ wfe ey I Refs & A7 wrw & Fraoger-emesr g srfier snaer Q-
gfeat F a1 sfua erden R ST =TT SO |1y @rar § o qed oY & s gy 35-% §
et it 3 ST % T & a1 EeR-6 AT S Iid | gl =Tyl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) XA 3T & 91 Jgf 617 TH Ua T8 T3 A7 39 F gral ©99 200 /- 6IE Gam i
ST 3 ST} HeoTuRehy U AT & SATeT &l af 1000/~ i Hier qErar 6t Sl
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T o5, Fea i IITE SR TS AT < T =ITATIEH & i it~
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) = ScuTeT g rfarfaee, 1944 St 4T 35-d1/35-7 ¥ aicrta:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) StEd TREge § IaTC TGEIX F SIrEr St adid, | ¥ Ard § dH=7 9%, 5o
IUTa §oa Ue dareat erfietiar =rariaer (Reee) &t ufdm &l fifser, sgwarmere & 2nd wreT,
TEHTET e, SETET, RIRYATI, AgHaATE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any~nom1nate public

place where the bench of the Tribunal is situated.




(3) i T S § % T SATSUT HT GHIAL QAT g AT TAH A G F [C hig & AT STI<H
& ¥ famar ST =RY @ e & ga g o B forwr ol A § o= F g qoniRafy ey
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =T e SfAEE 1970 AT 9WiEq & aggEr -1 F Wi Myiia e smer sw
TS AT GEEATCST FATRATT FAoiae Trigdt F seer § & weds it T 9w € 6.50 3 &7 =y
o= feane @9 BT A1RY |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) & <% dafera Araetl s M=o e arer et it o off eare sesfera e strar § S e
[, heald ITATET o Td UaTehT AT ~ATariaeer (@t Faw, 1982 # Riga g

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  ETHT o, Hraid SUTET 7 Td YaTa] Tdield ~ranaser (Reee) TF ia 9T & qroe
¥ wdeawi (Demand) TF &€ (Penalty) T 10% T8 ST AT AT gl GeAiieh, STEHdT Id ST
10 #XE ¥IT &1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

T SIS (oo ST HATRY o STaia, QITTHe GITT &aed &t AT (Duty Demanded) |
(1) @ (Section) 11D % qgd MaTRa TS,
(2) for srora g wiee & ufem;
(3) ¥ Hiee fayt & Maw 6 F 757 & it

Tg qF T * AT orfier & aged QI ST Y G WY S’ S A 6 (g g9 a9 e e
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(ii) ~ amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T ST F TRY srfler GTFAHROr & WHET SIE! o AAT L AT QU farien g av AT Y 7Y
5% 3 10% ST WX SR STET herer ave faariad & a9 ave F 10% AT G T ST & gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.” :
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. H. K. Bus Services,
GF/1, Shefali Commercial Center, Opp. Mehndi Navaj Zung Hall,
Paldi, Ahmedabad - 380 007 (hereinafter referred to as “the
appellant’) against Order-in-Original No. 181 /WS03AC/CSM/2022-
23 dated 15.03.2023 (hereinafter referred to as “the impugned
order”) passed by the Assistant Commissioner, Central GST,
Division IV, Ahmedabad South (hereinafter referred to as “the

adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant were
holding Service Tax Registration No. AAIFH6924QSD001. On
scrutiny of the data received from the Central Board of Direct Taxes
(CBDT), it was noticed that the appellant had declared less gross
value in their Service Tax Returns (ST-3) for the F.Y. 2015-16 as
compared to the gross value declared by them in their Income Tax
Return ITR/TDS Returns. Accordingly, it appeared that the
appellant had mis-declared the gross value of sales of service in the
service tax returns and short paid /not paid the applicable service
tax. The appellant were called upon to submit copies of relevant
documents for assessment for the said period. However, the
appellant neither submitted any required details/documents
explaining the reason for the difference raised between gross value
declared in ST-3 Returns and Income Tax Return (ITR)/TDS nor

responded to the letter in any manner.

2.1 Subsequently, the Appellant were issued Show Cause Notice
No. V/WS07/V/O & A/SCN-1016/2020 dated 24.12.2020 wherein:

a) | Demand and recover an amount of Rs. 41,85,695/- under

proviso to Sub Section (1) of Section 73 of the Act along with




b)

20
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referred to as 'the Act).

Impose penalty under the provisions of Section 77(1)(c), 77(2)
and 78 of the Act.

The Show Cause Notice was adjudicated vide the impugned

order by the adjudicating authority wherein:

a)

b)

3.

The demand of service tax amounting to Rs. 41,85,695/- was
confirmed under section 73(1) of the Act by invoking extended
period of 5 years along with interest under section 75 of the

Act.

Penalty amounting to Rs. 10,000/~ was imposed under section
77 (1) of the Act..

Penalty amounting to Rs. 41,85,695/- was imposed under 78
of the Act.

Penalty of Rs. 20,000/- was imposed on the appellant under
section 70 of the Act with Rule 7C of Service Tax Rules, 1994
for non filling/late filing of ST-3 Returns.

Being aggrieved with the impugned order passed by the

adjudicating authority, the Appellant have preferred the present

appeal, inter alia, on the following grounds:-

> That the appellant are providing service of Rent-A-Cab

Operator. They are Non-Air-conditioned Buses owner. During
the F.Y. 2015-16, they were providing service of transportation
of passengers by bus from one point to another point i.e. To
and Fro from Ahmedabad to Nasik, Ahmedabad to Indore and
to other various routes. Their vehicles are registered with RTO
and have non air conditioned carriage permission of RTO. They
are not providing buses for tours etc. They are also providing
services to Corporate for transportation of their staff to the

factory premises or offices. Dur . 2015-16, they
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received amount of Rs. 2,88,66,865/- (Rs. 2,53,47,515/- + Rs.

35,19,350/-) in aggregate as an income from Bus fare.

> With respect to amount received Rs. 2,53,47,515/- from
.transportation of passenger in Non-Sir-Conditioned Buses
from one point to another point, they have claimed Serial No.
23 (b) of Mega Exemption Notification No. 25/2012 -ST dated
20th June, 2012 issued by the CBEC which was in effect from
01.07.2012 to 30.06.2017, which exempts the service provided
for Transport of passenger, with or without accompanied
belongings, by a non-air conditioned contract carriage other
than radio taxi, for transportation of passengers, excluding
tourism, conducted tour, charter or hire from the whole of the
service tax leviable thereon under Section 66B of the Finance
Act, 1994.

> As regard to the amount Rs. 35,19,350/- out of total receipt in
the F.Y. 2015-16, they claimed that this pertains to service of
transportation of staff to Corporate Companies and is liable to
service tax in the hands of recipients on Reverse Charge Basis
(RCM) in terms of Sr. No. 7 (a) of Notification No. 30/2012-ST
dated 20.06.2012.

4. Personal hearing in the case was held on 22.12.2023. Shri
Shakir V. Chauhan, Chartered Accountant appeared on behalf of
the appellant for personal hearing and reiterated the written

submission and requested to allow the Appeal.

5. The appellant in their additional submission dated 28.12.2023
submitted Form 26AS certificate (TDS Statement), copy of invoices
issued to M/s Claris Otsuka Pvt. Ltd., Ahmedabad and M/s Intas
Pharmaceuticals 1td. Ahmedabad, RTO passing of buses.
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6. I have carefully gone through the facts of the case, grounds of
appeal, submissions made in the Appeal Memorandum and
documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of service tax against
the Appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period F.Y. 2015-16.

7.  As per para 13 of the impugned order and on perusal of Form
26AS certificate, I find that the income of the appellant in the F.Y.
2015-16 is Rs. 2,88,66,865/-, out of which the appellant has
received income to the tune of Rs. 35,19,350/- for the service of
transportation provided to staffs of corporate companies, which are
M/s Claris Otsuka Pvt. Ltd., Ahmedabad and M/s Intas
Pharmaceuticals Itd. Ahmedabad. The appellant vehemently
contended that on the income of Rs. 35,19,350/- service tax is liable
to be paid in the hands of service recipient under Reverse Charge
Mechanism (RCM) i.e. peréon who is recipient of service is liable to
pay service in the light of Serial No. 7 (a) of the Notification No.
30/2012-ST dated 20t June, 2012 read with Section 68 (2) of the
Finance Act, 1994 and not from them considering it as forward
charge method. The relevant provision of Notification No. 30/2012-
ST dated 20th June, 2012 is reproduced as under:

(I) The extent of service tax payable thereon by the person who provides the service
and the person who receives the service for the taxable services specified in (I) shall

be as specified in the following Table, namely:-

Sr. | Description of a service Percentage of | Percentage of
No. T service tax | service tax

payable by the | payable by

person the  person
providing receiving
serpiee— service

7 @) in respect of services provided or agreed to be provided /%:N‘Z’\l)}i\ﬁ:”% 100%

:‘ '«1:\’
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by way of renting of a motor vehicle designed to carry
passengers on abated value to any person who is not

engaged in the similar line of business

7.1 1 find reading the above provision that if the service provided
by way of renting of motor vehicle designed to carry passengers, the

service tax is liable to be paid by the Service Recipient only.

8. I observed in the para 18 of the impugned order that the
appellant had not produced any invoice, bill or challan issued to the
Service Recipient regarding providing service of transportation of staff
to Corporate Companies. Now, during filling of the appeal, the
appellant submitted the copy of invoices issued to M/s Claris Otsuka
Pvt. Ltd., Ahmedabad and M/s Intas Pharmaceuticals Itd.
Ahmedabad, which they did not produce before the adjudicating
authority. As per The income is bifurcated in the SCN in question, the
demand has been raised for the period FY 2015-16 based on the
Income Tax Returns filed by the appellant. They should have
submitted the said documents before the adjudicating authority, who

is best placed to verify the authenticity of the documents as well as

their eligibility for exemption.

9. Considering the facts of the case as discussed hereinabove and
in the interest of justice, I am of the considered view that the case is
required to be remanded back to the adjudicating authority to
examine the ‘case on merits and also to consider the claim of the
appellant for exemption from the service tax. The appellant is
directed to submit all the records and documents in support of their
claim for exemption from the service tax before the adjudicating
authority. The adjudicating authority shall after consideriﬁg the

records and documents submitted by the appellant decide the case
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10. In view of the above discussion, I remand the matter back to
the adjudicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of natural justice.

11. orfier sl ETr & ! T8 T T U SR aiie § T SITaT § |
The appeal filed by the Appellant stands disposed of in above

terms.
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To

M/s. H. K. Bus Services,

GF/1, Shefali Commercial Center ,

Opp. Mehndi Navaj Zung Hall,

Paldi, Ahmedabad — 380 007 Appellant

The Assistant Commissioner
CGST & Central Excise

Division IV, Ahmedabad. Respondent
Copy to :

1. The Principal Chief Commissioner, Central GST, Ahmedabad
Zone.

2. The Commissioner Central GST, Ahmedabad South.

3. The Assistant Commissioner, CGST, Division IV,

Ahmedabad South

4. The Asstt. Commissioner (HQ System) Central GST,
Ahmedabad South (for uploading the OIA).

*5— Guard File.

6. P.A. File.






